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'POLICY AND TECHNICAL EVALUATION
FOR A DWSRF CLASS DEVIATION FOR PURCHASE OF WATER RIGHTS
k October 2019 '

The Office of Ground Water and Drmkmg Water (OGWDW) is con51der1ng a class devratlon from the
Drinking Water State Revolvmg Fund (DWSRF) regulatory prohlbltlon at 40 CFR 35.3520(e)(2). The
regulation prohibits the use of DWSRF funds for the purchase of “water rrghts except if the water rlghts
are owned by the system that is bemg purchased through consohdatlon as part of a capacity development
strategy.’ ’ For this class deviation, the purchase of ‘water rights’ is defined as the ‘monetary value of the
right to use water from a glven source (e 2., a river, lake, aqulfer) to supply drmkmg water to an ex1st1ng
populatlon : : e : : ~

The DWSRF was estabhshed by the 1996 amendments of the Safe Drmklng Water Act (SDWA) as a
ﬁnanmal assistance program to help drmklng water systems and states to achieve the health protection
objectives. In developing the regulatlon prohlbltlng the use of DWSRF funds to purchase water rights, the
EPA had assumed that the primary purpose of such purchases would be to assist drinking water systems
in preparatlon of future growth, which is prohibited by the SDWA.! As outlined below, there are several
reasons to now cons1der a class dev1atron for the purchase of water rights. :

Wh : Consnder a Water Rl hts Class Devnatlon Now" : o

Flrst the prrmary purpose for the water rlghts dev1at10n requests has not been for future growth These
requests were necessary for communities to provide existing residents with reliable, safe drinking water
supplies. Communities have requested deviations because: 1) they often need to find a new,
uncontaminated source of drmklng water, 2) the current water supply is inadequate to meet the ¢ existing
demand and therefore the communlty needs a supply i 1ncrease, or 3) changing hydrological conditions
(e g, drought) requlre commumtles to find addltlonal sources to expand their supply portfolio.

Second the EPA has seen increasing interest in devratlon requests for water rxghts inrecent years. In2018,
the EPA approved three deviation requests for water rights, and a fourth water rights deviation request is
currently pending the outcome of this class deviation. The approved water rights purchases were necessary
to replace existing contaminated supplies with a new source, whether drilling new wells or purchasing
water from a neighboring community. The pendlng request it due to drought conditions and a lack of
adequate supply to meet the demands of the ex1st1ng populatron More detail regardmg current and future
deviation requests is presented in the next section. : :

Thrrd approving a class deviation for current DWSRF prohlbrtlons against water r1ghts has the potentral
to expand the utlhty of the DWSRF to protect public health. Water rights have become important in
western communities sufferrng from drought conditions and i in the midwest due to aquifer contamination.
Several states have available capacity to fund additional projects. Allowing state DWSRF programs to
support pro_]ects with a water rights purchase component for which the community might otherwise seek
other funding for the whole project, provides states with a larger pool of projects to fund. Expanding
eligibilities to include water rights will help reduce the amount of unspent Federal funds, or unliquidated

| 142USC300-12(g)3)(C)



obhgatlons (ULOs) in accordance w1th the EPA’s 2014 ULO Reduction Strategy.? The EPA DWSRF
Team is educating and encouraging state DWSRF programs to increase their full fund utilization, which
includes loan repayments interest earnings, bond proceeds and other fees, in addition to the Federal funds.
A class deviation for water rights expands DWSREF eligibilities, promotes the effective use of DWSRF
assistance, and ensures avarlable funds are mvested in drmkmg water mfrastructure projects and protecting
pubhc health ‘ ~

Because the purchase of water rlghts is not exphcltly made 1nehg1ble by the SDWA the EPA may grant
devratlons from its own regulations regardlng the use of DWSRF funds for water rights if the underlying
focus on public health protection, which is mtegral to the SDWA, is maintained.’ ‘Deviations from
regulatory requirements not explicitly addressed in Federal law are at the discretion of the EPA. The
decision must be fully informed by sufficient data and analysis, including assessment of reasonable, cost-
 effective alternatives that meet legitimate public health objectives. The lnforrnatron below prov1des an
overview of approved dev1atron requests related to water rights in 2018: ‘ ~

. Oshkosh NE Oshkosh recelved a devratlon for the purchase of a water transfer permrt fee to withdraw
water from new wells in a different aqulfer These new wells were needed because Oshkosh’s existing
wells were contarnlnated wrth uranium and arsenic.

e Carson City, NV: Carson City received a devratlon to reﬁnance water rlghts orrglnally purchased with

“a Build America Bond, which are not receiving subsrdy as orrgmally anticipated. The water rights
were needed so Carson City could connect with the nearby Town of Mlnden to provide
uncontaminated water to Carson City residents.

» Mores Creek, ID: Mores Creek Rim Ranches Water District (the District) received a deviation for the
purchase of water rlghts which would allow the District to withdraw water from new shallow wells
near Mores Creek. The Dlstrrct was strugghng with arsemc-contamlnated wells and aquifer depletion.

State Interest in Future Devratlon Reguests

In addltron to the prev1ously approved devratron requests for water rights, several states have either
submitted devratron requests that are currently pendrng or have expressed interest in requesting a deviation
in the near future An overv1ew of recent state mterest related to water rrghts is presented below.

. Anzona - The EPA received a devratlon request on February 4,2019, for groundwater extinguishment
- credits (GWECs) for an otherwrse eligible DWSRF project in Queen Creek, AZ. These water rights
would allow Queen Creek to provide sufﬁcrent drinking water to existing residents, even during the
current drought conditions. With increasing costs to purchase water from the Central Arizona
Groundwater Replenishment District, Queen Creek analyzed a variety of alternatives 1nclud1ng
GWEGCs, treated wastewater effluent reuse, and/or surface water rights. While Queen Creek wants to
add all three alternatives to their water resource portfolio, GWECs are cost-effective and immediately
available. It may take several years to implement the other alternatives, and they need the additional
water supply now. The request is currently pendlng the outcome of this class deviation. If the class

2 Peter Grevatt to Water Division Directors (Regions I-X), memorandum, April 14, 2014. “Drinking Water State Revolving
Fund (DWSRF) Unliquidated Obligations (ULO) Reductlon Strategy”.
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- deviation is not approved ‘the Queen Creek water rights deviation request will be sent forward
separately.

. Nebraska With the approval of the Oshkosh NE water rights deviation request the state expressed
interest in submitting future water rights deviation requests. Oshkosh had a higher than normal cost to
purchase their water transfer permxt than is typlcally seen in the state. However, the state would like
to assist these often small water systems ‘with bemg able to finance this component of projects if
needed i ‘ S :

o Idaho: After approval of the Mores Creek ID water rlghts devratlon request the state may have
add1t10nal DWSRF progects that require water rights deviations.

o Oregon The state had an inquiry in June 2018 regardmg a$l 6 million water rights purchase. At that ‘

~ time, the state directed the prq;ect to another fundmg program.

. Oklahoma The state has many prolects with costs assocrated w1th purchasmg water rrghts, therefore,
the state expressed interest in a class dev1atlon :

. Colorado The CO DWSRF program sent the EPA DWSRF Team a list of more than 10 previous
DWSRF _projects, or projects currently seeking funding, that could benefit from a water rights
deviation. Many of these projects ‘would have pursued DWSRF fundmg for this purpose if it was
ehgrble :

Water nghts Class Devratlon Cnterr k

This class deviation for water rlghts covers the purchase of water rlghts for drmkmg water purposes not
the purchase of the water itself, as the latter is an ineligible DWSRF expense. For the purposes of this
-~ class devratlon the purchase of ‘water rights’ is defined as the monetary value of the right to use water
from a given source (e.g., a river, lake, aqurfer) for the purposes of drinking water supply for an existing
populatlon This is typically a capltal expense pa1d upfront to cover erther a certam time period or may be
for water ri ghts in perpetu1ty : o

A DWSRF prOJect must meet the criteria below to be covered under th1s class deviation:

The prOJect dlrectly addresses a cornpellmg, 1mm1nent pubhc health threat. -
The pI‘OJGCt isa cost-effectlve alternative.
- DWSRF fundmg isa 51gn1ﬁcant factor to ensure that the project will proceed
The ﬁnanmal terms of the DWSRF assistance agreement are equal to or less than the “desrgn life”
of the pro;ect (e.g,a lS-year loan for 15-year water rights purchase).
e The maln prOJ ject purpose cannot be to prepare for future growth

Projects covered by this class deviation may be standalone assistance agreements (1 €., the assistance
agreement is solely for water rights) or may be part of a larger public health project. Permanent water
rights are optimal; however, temporary water rights are covered by this class deviation if the assistance
agreement terms do not exceed the time period for the water rights. The terms of any DWSRF-financed
capital 1mprovements that are constructed specifically to make use of a temporary water right must also
be equal to or less than the “useful life” of the pro_]ect (1 e, duratron of water right purchase).

The purchase of water rlghts could 1nclude but is not limited to, the followmg the payment for the transfer
of water rights from one entity to another, the purchase of groundwater credits, the purchase of storage
capacity in an existing raw water reservoir, or the purchase of newly created/newly available water rights.
The water right should be valued at an appropriate cost. The purchase transaction must follow all
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applicable state legal processes related to water right transfer or assignment. Upon project completion, the
subject water right should reflect the correct point of diversion or appropriation, reflect a place of use that
includes the water system, and allow for drinking water supply use. The governance and ability to deliver
the water to the water system should at least be i in the plannmg stages, if not already in development

Addltlonally, the purpose of the water rrghts purchase must be to make use of the water, not for investment
‘ purposes ‘ . :

Process for Im lementm ,Water ’Rl fhts Class Dev:atlon

States choosmg to use thlS class dev1at10n for ass1stance agreements involving water rrghts should notify
their EPA Regronal Project Officer of their 1ntent For the first prOJect in each state requesting to use this
class deviation, the EPA ‘Regions must collaborate with EPA HQ on the review. This ensures national
consistency and awareness. The EPA Regions may opt to collaborate or consult with EPA HQ on
-additional dev1at10n requests 1f they choose

For pl’OJeCtS covered by this class dev1at10n documentatlon (m a memo or emaﬂ format) should be kept
in the project file hlghhghtmg how the prOJect meets the above criteria. The EPA Regions should review
this information when conductmg thelr prOJect ﬁle reviews as part of their annual state reviews.

~Recommendatnon/Conclusxon

o ‘OGWDW recommends that a class dev1at10n from the DWSRF regulatory prohibition at 40 CFR
35. 3520(e)(2) for the purchase of water rights be approved. In developing the regulation prohibiting the
use of the DWSRF to purchase water rights, the EPA had assumed that the primary purpose of such
purchases would be to assist drinking water systems in preparation of future ‘growth, which is prohibited
by the SDWA However in 1mplementmg the DWSRF program, the EPA has recelved several water rights
deviation requests that met the health protectlon objectrves of the SDWA and were not related to future
E population growth. These requests were necessary for communities to provide exrstmg residents with
reliable, safe drmklng water supplies due to, for example increased aquifer contamination and/or changes
in hydrolog1cal conditions. The principal purpose of this class deviation for water rights is to provide a
safe drinking water supply and improve public health protection for drinking water systems’ existing
‘ populatrons Moreover, the class dev1at1on request is not desrgned to support populatlon growth and thus
is consistent with the SDWA. r



